Now that the Service has implemented the
Code provisions calling for most types of
tax-exempt organizations to make certain
information available to the public, the
organizations face compliance burdens and
the risk that penalties may be imposed on
responsible persons if they fail to comply.
The rules are by and large reasonable and
workable, however, and give such organiza-
tions an unprecedented opportunity to pre-

sent themselves in a favorable light.
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MINIMIZING RISK AND
MAXIMIZING BENEFITS
UNDER THE FINAL
DISCLOSURE REGS. FOR
EXEMPT ORGANIZATIONS

By LLoyD H. MAYER

On 4/9/99, the IRS issued final
Regulations (TD 8818) requir-
ing tax-exempt organizations
(TEOs) to provide copies of their annual
information returns and exemption ap-
plications to members of the public on
request. Affected organizations include
not only Section 501(c)(3) public chari-
ties but all TEOs described in Section
501(c) or Section 501(d), including labor
unions, trade associations, chambers of
commerce, social clubs, credit unions, and
veterans’ posts.t A failure to satisfy these
new requirements can result in substantial
penalties being imposed on the individu-
als responsible for the failure. The final
Regulations went into effect 60 days after
issuance—on 6/8/99.2
The Regulations and the underlying
statute—Section 6104(d)—represent an
unprecedented expansion of the availabil-
ity of basic financial and programmatic
information about TEOs. TEOs with an-
nual gross receipts of $25,000 or more are
generally required to file an annual infor-
mation return with the IRS detailing the
organization’s financial status (including
assets, liabilities, revenues and expenses),
programmatic activities, and other infor-
mation, including the compensation paid
to directors and officers.3 With the is-
suance of these final Regulations, any per-
son can now obtain the most recent re-
turns filed by the organization simply by
requesting a copy either in person or in
writing. The Regulations therefore provide
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both a risk and an opportunity for TEOs: a
risk to organizations that fail to comply
with the new rules or provide incomplete,
inaccurate, or confusing information; an
opportunity for organizations that comply
with the Regulations and ensure that re-
questers receive complete and accurate in-
formation that presents the organization
in the best possible light.

GENESIS OF THE RULES

Before 1987, annual information returns
and exemption applications of TEOs other
than private foundations were available to
the public only from the IRS.4 Frustration
with delays experienced by individuals
and organizations seeking to review these
documents led Congress to enact Section
6104(e), giving the public the right to in-
spect these documents at any principal,
regional, or district office of a TEO.5 In or-
der to take advantage of this right, howev-
er, an individual needed to appear in per-
son at one of these offices. In addition, if a
copy of any of the information on the re-
turn was desired, the individual had to ei-
ther provide the copying equipment or
manually copy the information onto a
blank return form.

Recognizing the limitations of the pub-
lic inspection requirement, Congress in
1996 amended Section 6104(e) to grant
the public the right to receive copies of
these documents from TEOs on request.
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Congress exempted private founda-
tions from this requirement with re-
spect to annual information returns
(for which special disclosure require-
ments already existed under Section
6104(d)) but not with respect to ex-
emption applications. Congress also
provided that this amendment would
not become effective until 60 days after
final Regulations implementing it were
issued.

Any person can now obtain a
TED's muost recent returns
simply by asking for a copy,
unless the information is
‘available on the Internet

In 1998, Congress expanded the
disclosure requirements in amended
Section 6104(e) to include private
foundations with respect to both an-
nual information returns and exemp-
tion applications, and redesignated the
amended statute as Section 6104(d).
As with the amended Section 6104(e),
Congress provided that this expansion

would not become effective until 60
days after final Regulations imple-
menting it were issued. Those Regula-
tions have not been proposed, let alone
finalized, although Treasury and the
Service have stated their intent to issue
a notice of proposed rulemaking
shortly. The new disclosure require-
ments in TD 8818, therefore, do not yet
apply to the annual information re-
turns (Form 990-PF) of private foun-
dations.

The visibility of annual informa-
tion returns filed by Section 501(c)(3)
organizations other than private foun-
dations is also increasing for reasons
other than the new Regulations. The
IRS has announced that it is in the
process of putting all Forms 990 for
Section 501(c)(3) organizations on
CD-ROMs that will be made available
to the public. At least one organization
already has expressed an interest in
obtaining the CD-ROMs, both for re-
search purposes and for posting the
Forms 990 on the Internet.t The first
set of CD-ROMs are expected from the
Service this summer, and should in-
clude most Section 501(c)(3) organi-
zation Forms 990 for fiscal year 1997
plus any Section 501(c)(3) organiza-

1The only exception is that the final
Regulations do not apply to the annual infor-
mation returns (Form 990-PF) filed by “pri-
vate foundations” (as defined in Section
509(a)), aithough the IRS and Treasury stat-
ed in the Preamble to TD 8818 that they
intend to issue shortly a notice of proposed
rulemaking extending the application of the
Regulations to such returns. Until the IRS
issues final Regulations to this effect, pri-
vate foundations are subject to the disclo-
sure requirements for their annual informa-
tion returns imposed by the pre-1998
Section 6104(d) {requiring private founda-
tions to allow public inspection of their annu-
al returns and publication of a notice to this
effect in a local newspaper).

2 Regs. 301.6104(d)-3(h), -4(e), and -5(g); Ann.
99-62, 1999-25 IRB 13.

3 The only TEOs exempt from this filing
requirement are churches, certain organiza-
tions affiliated with churches or religious
orders, an exclusively religious activity of a
religious order, state institutions exempt
from tax under Section 115, Section
501{c)(1) organizations (corporations orga-
nized under an Act of Congress as instru-
mentalities of the U.S. exempt from federal
income taxes), foreign organizations that
normally receive annual gross receipts from
sources within the U.S. of $25,000 or less
and have no significant activity (other than
investment activity) in the U.S., governmen-
tal units, and affiliates of government units.
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Rev. Proc. 83-23, 1983-1 CB 687, as supple-
mented by Rev. Proc. 94-17, 1994-1 CB 579,
Rev. Proc. 9548, 1995-2 CB 418, and Rev.
Proc. 96-10, 1996-1 CB 577.

The $25,000 threshold is calculated
based on an average of the three preceding
years (including the year for which the
return would be filed), with special rules for
organizations that have been in existence
less than three years. Rev. Proc. 83-23, sec-
tion 5. Section 501(c)3) private foundations
and Section 501(d) apostolic organizations
are required to file annual information
returns {Form 990-PF and Form 1065,
respectively) regardless of the amount of
gross receipts received annually. Reg.
1.6033-2(gH1)(iii); 1998 Instructions for Form
990-PF, General Instruction A; 1998
Instructions for Form 1065, page 2.

4 See Sections 6104(a) and (b). For private
foundations, Congress also had previously
enacted Section 6104(d), effective 1/1/70,
requiring private foundations to allow public
inspection of their annual returns at their
principal offices for 180 days after publishing
a notice of the availability of the returns in a
local newspaper.

5 These requirements were further described
by the IRS in Notice 88-120, 1988-2 CB 454.

6 The organization is Philanthropic Research,
Inc./GuideStar, whose Web site can be
found at www.guidestar.org.

7 See Reg. 301.6104(d)-3(b)1).
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tion Forms 990 for earlier years re-
ceived after August 1998.

THE FINAL REGULATIONS

Section 6104(d) requires TEOs to pro-
vide, on request, copies of their annual
information returns (usually Form 990
or Form 990-EZ) and their applica-
tions for recognition of exemption
(usually Form 1023 or Form 1024). Re-
quests may be made in person or in
writing. Only reasonable copying fees,
defined by the Regulations as no
greater than the current IRS copying
charge, and actual postage costs may
be charged to the requester. Organiza-
tions are relieved of these require-
ments only if they make their returns
“widely available” through the Internet
or if the requests they receive are part
of a campaign of harassment designed
to disrupt the organization’s opera-
tions. In addition, the public inspec-
tion requirements continue to apply
and are not subject to either of these
exceptions.

Affected Organizations

What organizations are required to
disclosure these documents? As noted,
the final Regulations apply to all TEOs
described in either Section 501(c) or
Section 501(d).7 This includes:

» Public charities (Section
501(c)(3)).

+ Social welfare organizations (Sec-
tion 501(c)(4)).

+ Labor unions (Section 501(c)(5)).

+ Trade associations, chambers of
commerce, and professional orga-
nizations (including bar associa-
tions) (Section 501(c)(6)).

+ Social clubs (Section 501(c)(7)).

« Fraternal organizations (Section
501(¢)(10)).

+ Cemetery companies (Section
501(c)(13)).

+ Credit unions (Section
501(c)(14)).

+ Veterans’ posts (Section
501(c)(19)).

While most retirement and other
qualified benefit plans are described in
Section 401(a) and therefore are not
covered by the new rules, the Regula-
tions do apply to certain types of ben-
efit plans, notably Section 501(c)(9)



voluntary employees’ beneficiary asso-
ciations (VEBAs), Section 501(c)(17)
supplemental unemployment benefits
trusts (SUBs), and Section 501(c)(21)
black lung benefits trusts.

As briefly noted above, the final
Regulations do not yet apply to private
foundations, although the Service and
Treasury have stated that they intend
to extend the new rules to private
foundations. They also do not apply to
TEOs described in other Code sec-
tions, such as political organizations
described in Section 527, Section 521
farmers’ cooperatives, Section 528
homeowners’ associations, and Section
529 qualified state tuition programs.
The Regulations likewise do not apply
to entities exempt from federal income
tax for intergovernmental or sovereign
immunity reasons, such as states, their
political subdivisions and instrumen-
talities, and Indian tribes.

The new disclosure
requirements do not yet apply
to the annual infarmation
returns (Form 930-PF) of private
foundations.

Government-related organizations
that are tax-exempt under Section 115,
such as state universities and hospitals,
are also generally exempt from these
Regulations. Some of these organiza-
tions, however, have chosen to apply
for recognition as Section 501(c)(3)
organizations. By virtue of having so
applied, it appears that such organiza-
tions are subject to the disclosure
rules. Therefore, these organizations
will want to consider whether they can
successfully apply for exemption from
having to file Form 990 as an affiliate
of a government unit under Rev. Proc.
95-48,1995-2 CB 418. Absent such an
exemption, these organizations will be
subject to the disclosure requirements
not only with respect to their exemp-
tion applications but also with respect
to their Forms 990.

Affected Documents
Two types of documents must be dis-
closed:

+ Annual information returns.
» Applications for tax exemption.

- Annual information returns include
Form 990, Form 990-EZ, Form 990-BL
(filed by Section 501(c)(21) black lung
benefits trusts), and Form 1065 (filed
by Section 501(d) apostolic organiza-
tions).8 Exact copies of the returns as
filed with the IRS for the past three
years—measured from the date on
which the return was due or was actu-
ally filed, whichever is later—must be
disclosed.?® Annual information re-
turns do not include Form 990-T (re-
lating to unrelated business income),
Schedule A to Form 990-BL, Schedule
K-1 to Form 1065, or Form 1120-
POL.10

All schedules, attachments, and
supporting documents for annual in-
formation returns that were filed with
the Service also must be disclosed in
their entirety. This includes the infor-
mation that must be reported on in
Part V of Form 990 (Part IV of Form
990-EZ): the names, addresses, and
compensation of officers, directors,
trustees, and key employees.12 The
only exception in Reg. 301.6104(d)-
3(b)(4)(i) is that names and addresses
of any contributors that are required to
be provided as part of the annual in-
formation return filed with the IRS do
not need to be disclosed to the public.

Applications for tax exemption, such
as Form 1023 and Form 1024, also
must be disclosed, along with all sup-
porting documents and statements
filed with the Service in connection
with the application and all correspon-
dence from the IRS relating to the ap-
plication.13 If there is no prescribed
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application form, Reg. 301.6104(d)-
3(b)(3)(ii) provides that the applica-
tion is considered to include the fol-
lowing:

+ The application letter.

+ The organization’s governing docu-
ments (articles, bylaws, etc.).

+ Its latest financial statements.

+ Statements regarding the organiza-
tion’s character, purposes, activi-
ties, and sources of income.

+ Any other statements or docu-
ments submitted in support of the
application.

Certain information does not have
to be disclosed, including any unfavor-
able exemption ruling by the IRS and
any trade secrets, patents, or similar
business secrets for which the organi-
zation requested protection and the
Service agreed could be withheld from
disclosure when the organization filed
the application.14

Applications for tax exemption do
not include applications that have yet
to be granted by the IRS.15 In addition,
Reg. 301.6104(d)-3(b)(3)(iii)(B) pro-
vides limited exception for organiza-
tions that filed their applications be-
fore 7/15/87 (the effective date of the
original public inspection require-
ments): “applications for tax exemp-
tion” do not include these applications
unless the organization had a copy of
the application on that date. What this
means is that if an organization filed
its application before 7/15/87 and lost
all of its copies of that application be-
fore that date, it does not need to dis-
close the application. If, however, a
TEO either filed its application after
that date or had its application as of

8 Reg. 301.6104(d)-3(b)4)(i).

® Reg. 301.6104(d)-3(b)4)(iii). For amended
returns, the three-year period begins when
the amended return is filed. /d.

10 Reg. 301.6104(d)-3(b)4)(ii).

M The instructions to Form 990 and Form 990-
EZ state that the address provided should
be the preferred address at which these
individuals want the IRS to contact them, if
the IRS chooses to initiate such a contact.
Therefore, these individuals have some flexi-
bility regarding what address (for example,
home or business) they ask the organization
to provide.

12 ggction 501(c)(3) organizations are also
required to file Schedule A to Form 990 and
Form 990-EZ, which requires them to report,
among other information, the names,

JOURNAL OF

addresses, and compensation of the five
highest-paid employees {other than officers,
directors, and trustees) and the five highest-
paid independent contractors for profession-
al services if those employees or indepen-
dent contractors are paid more than $50,000
annually.

13 Reg. 301.6104(d)-3(b)(3)().

14 Reg. 301.6104(d)-3(b}3)(iil)(C). Since the
Regulations only apply to TEOs, any unfavor-
able exemption ruling received by an organi-
zation subject to the Regulations must have
been subsequently reversed. This situation
could occur, for example, if the IRS initially
issued an adverse ruling to an organization
but the organization successfully challenged
the ruling in court.

15 Reg. 301.6104(d)-3(b)(3)iii)(A).
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that date, it must provide a copy of that
application.

Requests for Copies

Requests for copies may be made in
person or in writing, Reg. 301.6104(d)-
3(d)(2) requires a TEO to honor any
written request, whether made by fax,
e-mail, regular mail, or delivery ser-
vice, as long as the request provides
the address to which a copy of the re-
quested documents should be sent.
Telephone requests are not either in-
person or written requests, and there-
fore the Regulations do not require an
organization to respond to them.

Names and addresses of any
contributors that are provided
as part of the annual return
filed with the IRS do not need
to be disclosed to the public.

A request for copies may cover part
or all of a document. If the request is
for part of document, it must specifi-
cally identify the requested part or
schedule (for example, “Part V of Form
990” or “Schedule A to Form 9907).18

In-person requests must be made
during regular business hours. The re-
quested documents must be provided
on the day the request is made unless
“unusual circumstances” exist. For ex-
ample, the Regulations provide that
unusual circumstances include, but are
not limited to, a volume of requests
that exceeds the organization’s copying
capacity, receipt of a request shortly
before the close of business that re-
quires extensive copying, and receipt
of a request on a day when an organi-
zation’s managerial staff is engaged in
special duties (such as student regis-

tration or attending an off-site meet-
ing or convention). If such circum-
stances exist, the organization must
provide the copies by no later than the
next business day following the day
that the unusual circumstances cease
to exist or the fifth business day after
the day of the request, whichever oc-
curs first.17

Timing of written requests, If a re-
quest is made in writing, the requested
documents must be mailed (that is,
postmarked or marked for private de-
livery) within 30 days from the receipt
of the request. If the organization re-
quires payment in advance, the 30 days
starts when payment (as opposed to
the request) is received. If payment in
advance is required and a written re-
quest is received without payment or
with an insufficient payment, the orga-
nization must notify the requester
within seven days of receiving the re-
quest. Requests and payments sent by
mail are deemed, absent evidence to
the contrary, to have been received by
the organization seven days after the
date of the postmark. Requests sent by
e-mail or fax are deemed to have been
received on the day the request is
transmitted successfully. If and only if
the individual making the request con-
sents, the organization may provide a
copy of the requested document exclu-
sively by electronic mail.18

Location for requests. Requests may
be made at or addressed to the TEQ’s
principal office or any of its “regional
or district offices.”1® According to
comments in the Preamble to TD 8818,
individuals making in-person requests
can be required to comply with the
same security procedures that are ap-
plied to all members of the public vis-
iting an organization’s offices.

A regional or district office is any
office that has paid employees, whether

16 Reg. 301.6104(d)-3(d)2)(iNB).
17 Reg. 301.6104(d)-3(ch){1)(i).
18 Reg. 301.6104(d)-3(d)2)(iiNA).
19 Reg. 301.6104(d)-3(a).

20 Reg. 301.6104(d)-3()(E)(). Section 6104(d)(1HA)
actually provides that a regional or district office
is one with three or more employees.
Therefore, such an office presumably must
have at least three employees as well as
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having total paid hours per week of normally
at least 120.

21 Reg. 301.6104(d)-3(b)(5)ii).

22 Reg. 301.6104(d)-3(e).

23 Regs. 301.6104(d)-3(d)(3)(i) and 601.702
()(B)(iv)B).

24 Reg. 301.6104(d)-3(d)3}iv).

25 Reg. 301.6104(d)-3(d)3)(iiHA).

26 Reg. 301.6104{d)-3(d)(3NiHB).
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part-time or full-time, whose aggregate
number of paid hours per week are
normally at least 120.20 Nevertheless,
regional and district offices do not in-
clude offices where the only services
provided are those that further the or-
ganization’s exempt purposes, and the
only management staff is involved
solely in managing the exempt func-
tion activities in that office.2? For ex-
ample, a research laboratory with nine
researchers and a research director
whose sole management function is to
manage the laboratory itself is not a
regional or district office. With respect
to annual information returns, region-
al or district officers are required to
have the return available 30 days after
the return was due (including all ex-
tensions) or was filed, whichever is
later.22

The Regulations are silent regard-
ing whether coordination activities,
such as participation in a regional ad-
visory committee for the organization,
would constitute “off-site manage-
ment.” A traditional interpretation of
“management,” however, would en-
compass only such functions as per-
sonnel and budgetary decisions within
the meaning of that term, leading to
the conclusion that nonbinding coor-
dination or advisory activities should
not constitute off-site management.

Fees. An organization may charge a
“reasonable fee” for providing copies.
The Regulations define a reasonable
fee as no more than the amount
charged to the public by the IRS for
making copies, currently set at $1 for
the first page and $0.15 for each addi-
tional page, plus actual postage
costs.23 TEOs are required to respond
to any questions, whether in writing or
not, about fees, including questions
about the exact amount of fees charged
for each relevant document with and
without attachments.24

For in-person requests, a TEO must
accept payment by cash or money or-
der, and may accept other forms of
payment, such as personal checks or
credit cards.25 For written requests, an
organization must accept payment by
certified check, money order, and ei-
ther personal check or credit card, and
may accept other forms of payment.26
If the fee is not paid within 30 days of a



request for payment of the fee, or if the
requester pays the fee by check and the
check does not clear when deposited,
the organization may disregard the re-
quest.2? If the organization does not
require prepayment and the requester
does not provide prepayment, the or-
ganization may not charge a requester
more than $20 for copying and postage
without the requester’s consent in ad-
vance.28

Agents. A TEO may retain an agent to
process requests for copies. For in-per-
son requests, each principal, regional,
or district.office may choose to retain a
local agent in reasonable proximity to
that office to process such requests. If
such an agent is retained, an in-person
requester who comes to the organiza-
tion’s office must be immediately pro-
vided with the name, address, and tele-
phone number of the local agent.2¢ For
written requests, a single agent may
presumably be retained for all offices
of the organization, with those offices
forwarding written requests to that
agent.30

An agent is subject to the same
obligations as the organization, includ-
ing with respect to the time for re-
sponding to requests and the fees that
may be charged. For written requests,
the 30-day response time begins to run
when the organization receives the re-
quest and not when the request is for-
warded to the agent. The failure of an
agent to meet any of the organization’s
obligations will subject the responsible
individual at the TEO to the applicable
penalties.3!

Group returns and applications. Spe-
cial rules in Reg. 301.6104(d)-3(f) ap-
ply for TEOs that do not file their own
returns or their own applications for
tax exemption but instead are covered
by a group return or group application
filed by a central or parent organiza-
tion. These “local or subordinate orga-
nizations,” as they are referred to in the
Regulations, must provide copies only
of certain portions of the applicable
group returns and group applications.
For group returns, such organizations
may omit any schedules that relate
only to other organizations included in
the group return. For group applica-
tions, if the central or parent organiza-

tion submitted with the application a
list or directory of local or subordinate
organizations covered by the group ex-
emption letter, a local or subordinate
organization is required to provide
only the application for the ruling and
the pages of the list or directory that
specifically refer to it.

The Regulations recognize that
many local or subordinate organiza-
tions will not have copies of their
group returns or applications on hand.
Accordingly, for in-person requests
such organizations will have a “reason-
able amount of time,” defined as “nor-
mally not more than two weeks,” to
provide the requested copies. For writ-
ten requests, the normal 30-day period
for responding applies.

Individuals making in-person
requests can be required to
comply with the same security
procedures applied to all
public visitors to the TED.

The central or parent organization
must provide copies of the entire
group return on request. For the group
application, if the organization sub-
mitted a list or directory of local or
subordinate organizations covered by
the group exemption letter, the organi-
zation need only provide copies of
those pages of the list or directory that
refer to the particular local or subordi-
nate organizations specified by the re-
quester. The same time periods for re-
sponding to requests that apply to
other TEOs also apply to central or
parent organizations.

Public Inspection

Most requests for annual information
returns and applications for tax ex-
emption undoubtedly will be for
copies of these documents. Neverthe-
less, TEOs also are still required to
make these documents available for
public inspection.

A TEO must allow individuals to
inspect these documents at its princi-
pal, regional, or district offices during
regular business hours.32 An employee
of the organization may be present
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during the inspection, but the TEO
must allow the individual conducting
the inspection to take notes freely and
to copy the document (if the individ-
ual has brought his or her own photo-
copying equipment to the inspection
site).38

Some organizations do not have a
permanent office or have only a per-
manent office with either no regular or
only very limited office hours. For
these organizations, the public inspec-
tion obligation may be met by provid-
ing the documents for inspection at
(1) a reasonable location of the TEQ’s
choice, (2) at a reasonable time of day,
and (3) within a reasonable time (nor-
mally not more than two weeks) after
receiving a request for inspection. In
lieu of allowing a public inspection,
the organization may instead choose to
mail a copy of the requested docu-
ments within two weeks, but in this
event the organization may charge the
requester for copying and postage
costs only if the requester consents to
such charges.34

In contrast to requests for copies, no
fees may be charged for allowing a pub-
lic inspection.3 In addition, a TEO may
not hire an agent to process requests for
public inspection.38 Finally, the same
rules that apply to in-person requests
for copies made to local or subordinate
organizations also apply to requests for
public inspection, except that such or-
ganizations may choose to mail a copy
of the applicable documents to the re-

27 Reg. 301.6104(d)-3(d)3)(i).

28 Reg. 301.6104{(d)-3(d)(3)iii).

29 Reg. 301.6104(d)-3(d)(1)ii).

30 See Reg. 301.6104(d)-3(d)(2)iMC).

31 Regs. 301.6104(d)-3(d)(1)(iii} and -3(d}(2)
(ii}{C). The Regulations are unnecessarily
unclear on the application of the penalties in
this context because they state that the
penalties will apply “to the tax-exempt orga-
nization"” if the agent fails to meet the copy-
ing requirements in a timely fashion, but the
penalty provisions cited actually are
imposed on the responsible individuals at
the organization and not on the TEQ itself.

32 Reg. 301.6104(d)-3(a). The definition of
“regional or district office” discussed in the
text, above, also applies to requests for pub-
lic inspection.

33 Reg. 301.6104(d)-3(c(1).

34 Reg. 301.6104(d)-3(c)(2).

35 Reg. 301.6104(d)-3(a).

36 See Reg. 301.6104(d)-3(c).
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quester in lieu of allowing an inspec-
tion (but no fee may be charged with-
out the requester’s consent).37

‘Widely Available’ on the Web

A TEO is excused from providing copies
with regard to any document that it
makes “widely available” The organiza-
- tion still must have these documents
available for public inspection at its
principal, regional, and district offices,
however, regardless of whether it has sat-
isfied the widely available requirement.38

The failure of an agent to meet
the TED’s obligations will
subject the responsible
individual at the TEO to the
applicable penalties.

Reg. 301.6104(d)-4(b) defines mak-
ing a document widely available as
posting the document on a World Wide
Web page. The Web page may be estab-
lished and maintained by the TEO or
by another entity as part of a database
of similar documents of other TEOs.39
In addition, several other requirements
must be met:

+ The organization must give the ad-
dress of the Web page to any indi-
vidual requesting copies of the
document. For in-person requests,
this information must be provided
immediately. For written requests,
this information must be provided
within seven days of receiving the
request.40

+ The Web page must clearly inform
readers that the document is avail-

able and must provide readers with
instructions for downloading it.41

+ The document must be posted in a
format that, when downloaded,
viewed, and printed, exactly repro-
duces the document (except for in-
formation the organization is not
required to disclose).42

+ Any individual with access to the
Internet can download, view, and
print the document without special
computer hardware or software re-
quired for that format (other than
software that is readily available to
the public without charge).43

+ The entity maintaining the Web
page must have procedures in place
for ensuring the reliability and ac-
curacy of the document that it
posts on the page, and it must take
reasonable precautions to prevent
alteration, destruction, or acciden-
tal loss of the posted document.#4

» No fee may be charged by the enti-
ty maintaining the Web page to ac-
cess or download the document.45

Organizations that already had post-
ed their documents prior to 4/9/99,
when the final Regulations were issued,
in a manner that met the requirements
of the Proposed Regulations (which al-
lowed posting in any of the formats
used by the IRS to post forms and pub-
lications on the IRS Web page), have
until 6/8/00 to meet the third and
fourth requirements listed above.46

By not specifying any specific post-
ing formats, the IRS has allowed orga-
nizations to use any format, including
formats still to be developed, that meet
these requirements. The Regulations
also state that the Service has the dis-
cretion to prescribe other methods for

37 g,

38 Reg. 301.6104(d)-4(a).

39 At least one Web site has already appeared
that offers to post a TEQ's documents for a
fee (www.9900nline.com). It is, of course,
still the organization’s responsibility to
ensure that all the requirements for Internet
posting contained in the final Regulations
have been satisfied.

40 Reg. 301.6104(d)-4(d).

41 Rag. 301.6104(d)-4(b)(2)(MA).

42 Reg. 301.6104(d)-4{b)(2)(iNB).

43 Reg. 301.6104(d)-4{b){2)(NC).

44 Reg. 301.6104(d)-4{b)M2)iii).

50 N

45 Reg. 301.6104(d)-4{b}2)()(C).

46 Rog. 301.6104(d)-4(b)(2)(ii). In the Preamble
to TD 8818, the IRS indicated that some of
the formats it uses may require access to
special hardware or software and so it was
necessary to allow a transition period for
organizations that had relied on the
Proposed Regulations’ standard.

47 See Reg. 301.6104(d)-4(c).

48 The relevant key district offices are currently
in Dallas (Midstates Key District), Brooklyn
(Northeast Key District), Baltimore (Southeast
Key District), and Los Angeles (Western Key
District). The key districts and their office
locations may be changed, however, as part
of the ongoing IRS restructuring process.
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making documents widely available,
although the IRS has not prescribed
any other method at this time.47

The fact that the IRS is releasing
Section 501(c)(3) organization Forms
990 on CD-ROM s will not, by itself, be
sufficient to satisfy the widely available
requirement for these organizations.
First, there will be a significant delay
between when a Form 990 is filed and
when it is available on CD-ROM from
the IRS, while the disclosure require-
ments are effective as of the date the
form is filed. Second, while some orga-
nizations have expressed an interest in
posting these Forms 990 on the Inter-
net, significant technological hurdles
will have to be overcome and there is
no guarantee that these postings will
satisfy the Regulations’ requirements
as detailed above. Third, the Regula-
tions make it clear that the TEO must
arrange for the posting, and therefore
the TEO must find a way to make the-
posting of its Form 990 by one of these
other organizations constitute a post-
ing arranged by the TEO.

Harassment

Under Reg. 301.6104(d)-5, a TEO also
is excused from its copying obligations
if the requests are part of a “harass-
ment campaign.” As with the widely
available exception, this exception
does not apply to requests for public
inspection. To take advantage of this
exception, the organization must sub-
mit a request for a determination that
such a campaign exists to the key dis-
trict director for the exempt organiza-
tions key district where the TEO’s
principal office is located.48

Campaign. A harassment campaign is
a single coordinated effort to disrupt
the operations of a TEO rather than to
collect information about the organi-
zation. Circumstances that indicate the
existence of such a campaign include a
sudden increase in the number of re-
quests, an extraordinary number of re-
quests made through form letters or
similarly worded correspondence, re-
quests that contain language hostile to
the organization, and evidence that the
organization has already provided the
requested documents to a member of
the purported harassing group.

The receipt of requests from indi-



Practice Notes

EXEMPT -
There are two essential planning steps that any TEO subject to these Regulations should take:
1. The organization should ensure that it is prepared to meet the legal requirements imposed by these
Regulations.
2, The organization should ensure that the information provided portrays the organization in the best
light possible.

With respect to the first step, a TEO needs to make certain decisions, such as whether it will provide its
documents on the World Wide Web, whether it will use an agent, whether it will charge fees for copies, and,
if a fee is charged, whether prepayment will be required. The first and second choices may be dictated by
the resources available to the organization. The third and fourth choices probably will be based on the
trade-off between absorbing the cost of providing copies and the administrative tasks entailed in process-
ing payments for copies. As a public relations matter, the organization also may choose to provide copies of
the documents for free.

Once these choices are made, the TEQ should identify a person in each of its principal, regional, and
district offices, as defined in the Regulations, who will be responsible for responding to requests for in-
spection or copies (the latter not being relevant if the World Wide Web option has been chosen). Copies of
the annual information returns and exemption applications subject to disclosure (with information not
subject to disclosure, such as donor names, redacted) must be available at each of these offices, and not
simply at a central location. A procedure also must exist to ensure that copies of future annual information
returns also are made available. The person chosen at each such office should be provided with informa-
tion about the legal requirements, especially the time periods for responding to requests, and with copies
of the relevant documents. Any staff, such as a receptionist, who regularly deal with the public and so are
likely to be the first to receive a request for the documents should know the identity of the persons with re-
sponsibility for responding to such requests. Finally, the TEO should maintain a log of requests received
and documentation showing responses to those requests to provide a record that the TEO is meeting its le-
gal obligations. This documentation is particularly important if the TEQ believes it may deny some re-
quests as repetitious or as part of a harassment campaign.

Once the basic system is in place for meeting the TEO's legal requirements, it should consider how it can
respond to the requests for the documents in a manner that presents the organization in the best light. For
example, Form 990 requires program descriptions. The TEO should consider providing complete descrip-
tions, on a separate schedule if necessary, to highlight its positive activities. The TEO also should ensure
that the relevant documents, particularly its annual information returns, are as accurate and clear as pos-
sible. For example, failing to complete the compensation information schedules and instead stating that
the "information is available on request” not only may cause the Service to reject the return as incom-
plete—the instructions to Part V (List of Officers, Directors, Trustees, and Key Employees) of Form 990
explicitly provide that the use of such a phrase is not acceptable (and IRS officials have stated that as part
of the centralization of the filing of annual information returns at the Ogden Service Center there will be
increased scrutiny of TEOs' returns)—but may cause a member of the public or the media to become sus-
picious regarding what the organization may be hiding.

The organization also should consider whether other documentation should be provided with the re-
quired documents, Form 990 often is difficult for a lay reader to comprehend, especially given that certain
accounting conventions are required for TEOs; the organization may go a long way to resolving any con-
fusion by providing a requester with a copy of its latest annual report, explanations of the different cate-
gories of expenses, and/or informational brochures or other public relations materials. While such con-
siderations may be most relevant to public charities, which are usnally both dependent on public support
and highly concerned about their public images, other TEOs also should consider similar steps. Many re-
questers may be potential critics, such as members of the media or watchdog organizations, and favorably
impressing such requesters may help forestall or at least diminish any negative publicity.
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EXEMPT

viduals hostile to a TEO does not, in it-
self, constitute a harassment cam-
paign. Neither does a campaign that
does not realistically threaten to dis-
rupt an organization’s operations. The
Regulations provide the example of a
TEO that normally receives ten re-
quests per month for copies of its an-
nual information returns. The example
provides that the receipt of 15 requests
for copies of the return in a single
month, all from members of the board
of directors of a hostile organization,
would be insufficient by itself to
demonstrate the existence of a harass-
ment campaign that would disrupt the
TEO’s activities. If, on the other hand,
the organization received those 15 re-
quests plus 75 other form-letter re-
quests containing hostile language,
and the TEO learns that the hostile or-
ganization has urged its members to
submit as many requests as possible,
facts sufficient to show a harassment
campaign would exist.4®

Determination process. If an exempt
organization believes that a request is
part of a harassment campaign, it may
suspend compliance with that request
pending a determination by the IRS
that this is the case. Within ten busi-
ness days of first suspending compli-
ance, the organization must apply for
a determination that it is the subject of
a harassment campaign with the key
district director for the exempt organi-
zations key district in which its princi-
pal office is located. The application
must include the organization’s name,
address, and employer identification
number; a contact person’s name, ad-
dress, and telephone number; and a
detailed description of the facts and

48 Reg. 301.6104(d)-5(f), Examples 2 and 3.

50 See Reg. 301.6104(d)-5(f), Example 4.

51 Reg. 301.6104(d)-5(c).

52 Reg. 301.6104(d)-3(g).

53 See Sections 6652(c){(4)(C) and 6671(b);
Reg. 301.6685-1(b).

54 if more than one person is liable for the
penalties, all such persons will be jointly and
severally liable for the penalties. Reg.
301.6652-2(d)(2) (referring to this Code sec-
tion by its pre-1986 designation of Sections
66562(d)2) and (3)).

55 Reg. 301.6685-1 is silent with regard to
whether, if multiple persons are liable for
the penalty, those persons will be jointly and
severally liable.

circumstances that the organization
believes support a determination that
it is the subject of a harassment cam-
paign. While the application is pend-
ing, the organization may suspend
compliance only with those requests it
reasonably believes are part of the pur-
ported harassment campaign.

If the Service determines there is in
fact a harassment campaign, the TEO
is not required to comply with any re-
quests it reasonably believes are part of
that campaign, subject to whatever
terms and conditions the IRS includes
with its determination. If the IRS de-
termines that there is not a harassment
campaign, the organization has 30
days to comply with all suspended re-
quests. If in the latter event the Service
further determines that the TEO did
not have a reasonable basis for re-
questing the harassment determina-
tion, the responsible individuals at the
TEO remain liable for any penalties
that apply for not complying with the
requests within the required time peri-
ods. It is generally unreasonable for an
organization to conclude that requests
from the media are part of a harass-
ment campaign, absent strong facts to
the contrary.50 The Preamble to TD
8818 states that IRS intends to publish
a Revenue Procedure that will provide
additional details regarding harass-
ment campaign determinations and
may prescribe rules concerning when
penalties should be imposed and when
they should be mitigated.

Multiple requests. Regardless of
whether a TEO believes it is the target
of a harassment campaign, the organi-
zation may disregard certain repeat re-
quests for copies of all or part of any
document from the same individual or

‘address. Specifically, a TEO can ignore

any such requests after (1) the first two
received within any 30-day period or
(2) the first four received within any
one-year period.51

Reporting Noncompliance

If a TEO improperly denies an individ-
ual’s request for inspection or a copy of
an applicable document, that individual
may inform the IRS of the denial by pro-
viding a statement to the district director
for the key district in which the applica-
ble TEQ’s principal office is located.52
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Penalties

The penalties for a failure to comply
with these disclosure requirements fall
not on the TEO itself but on its offi-
cers, directors, trustees, employees, or
other individuals under a duty to satis-
fy the requirements.53 While the
penalty statutes and the Regulations
do not elaborate on how these individ-
uals should be identified, the IRS
would probably consider individuals
with sufficient managerial authority to
authorize the public inspection or
copying of the relevant documents to
have this duty.

Most requests undoubtedly will
be for copies, but TEOs still
have to make their returns and
applications available for a
free public inspection.

Sections 6652(c)(1)(C) and (D)
provide that the penalty for failing to
allow public inspection or provide
copies of the documents requested
within the time periods specified in
the Regulations is $20 for each day
during which the failure occurs, with a
maximum of $10,000 for any one an-
nual return. No maximum applies for
with respect to an application for tax
exemption.® Section 6685 imposes an
additional $5,000 penalty per return if
the failure was willful.55

CONCLUSION

The new Regulations generally strike a
good balance between allowing public
access to information about TEOs and
the need to avoid imposing undue ad-
ministrative burdens on such organi-
zations. But it must be recognized that
the Regulations will lead to a new level
of scrutiny of such organizations, and
that TEOs must think carefully about
how they can look their best while
complying with the new requirements.
It is only in this manner that organiza-
tions can turn the risk presented by
these Regulations into an opportunity
that is to their benefit. ll

This article first appeared in the July 1999 issue of the Journal of Taxation.
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