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Conservation Easements Generally
In general, to receive a deduction for a
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Significance of Kiva Dunes

interest in the property. An exception
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tioner brought suit in the Tax Court.
To qualify for a charitable deduction under Section 170, a contribution of a conservation easement must meet three
statutory requirements. First, the easement must be granted in perpetuity.
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Second, the easement must be donated
to a “qualified organization.”6 A qualified
organization is typically a government
agency or public charity that is dedicated
to conservation and has the means to
enforce the easement. Third, the easement must satisfy a “conservation pur-

After trial, the IRS conceded that the
petitioner was entitled to a deduction.
The only issue remaining for decision
was the valuation of the conservation
easement. Ultimately, the court relied
heavily on the taxpayer’s valuation expert and decided the easement was
worth $28,656,004.
The Tax Court case is significant in two
respects. First, in conceding the deductibility of the contribution, the IRS
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recognized that golf course conservation ease-

ognized at trial. The IRS’ concession indicates a

ments may satisfy a conservation purpose. Sec-

more even-handed approach to golf course con-

ond, the court promoted greater consistency in

servation easements. It serves as recognition that

valuation standards by prohibiting the use of

golf course conservation easements are not inher-

post-donation information to determine a prop-

ently improper and, in some cases, will serve le-

erty’s value.

gitimate conservation goals.13

Golf Course Conservation Easements

Consistency in Valuation

In Kiva Dunes, the IRS initially argued the ease-

There is disagreement over the use of post-

ment did not satisfy a conservation purpose. Four valuation-date information in determining fair
conservation purposes are recognized under the

market value.14 Kiva Dunes is the latest case to

Code: (1) outdoor recreation by, or for the educa- address the issue. In Kiva Dunes, the court protion of, the general public; (2) protection of rela-

hibited the taxpayer’s use of post-valuation-date

tively natural habitat; (3) preservation of open

information in valuing a golf course conservation
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space; and (4) historic preservation. The peti-

easement. Ironically, the prohibition cost the tax-

tioner in Kiva Dunes sought to qualify under all

payer very little but could have important conse-

but the “historic preservation” category. Without

quences for the IRS.

further discussion, the opinion notes that the IRS
conceded the point after trial.

Conservation easements are typically valued using
the “before and after” method.15 Under this

The concession is refreshing given the perceived

method, the value of the easement equals the fair

controversy surrounding golf course conservation

market value of the property before it was encum-

easements.
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On account of the negative public-

bered by the easement minus the fair market

ity, golf course conservation easements became

value of the property after it was encumbered by

a political target and a rallying cry for reform. At

the easement.16 Fair market value is defined as

a hearing before the Senate Committee on Fi-

“the price at which the property would change

nance, speakers criticized golf course

hands between a willing buyer and a willing seller,

conservation easements.
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neither being under any compulsion to buy or sell
and both having a reasonable knowledge of rele-

The IRS responded by devoting increased re-

vant facts.”17 The fair market value must be

sources to the issue. After publishing Notice

based on the property’s highest and best use.18

2004-41, IRS audits of conservation easements,
including those on golf courses, significantly in-

In Kiva Dunes, the taxpayer’s expert argued that,

creased. Notice 2004-41 essentially warned tax-

after encumbrance by the easement, the prop-

payers that charitable deductions related to con-

erty’s highest and best use was not continued op-

servation easements would be closely examined.

eration as a golf course. He based this argument
on new information regarding golf course clo-

In Kiva Dunes, the IRS recognized that golf

sures, a decline in rounds being played, and

course conservation easements may serve a con-

losses sustained at local courses. The court re-

servation purpose. While Kiva Dunes is not the

jected the argument because it was based on in-

first golf course conservation easement that has

formation that was unavailable at the time of the
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qualified for a deduction, it is the first to be rec-

contribution. In footnote 29, the court explained
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that, in determining the property’s highest and

which provides valuation guidance to taxpayers,

best use, information “must be limited to informa-

the IRS states:

tion that would have been available to the hypothetical buyer or seller on the date of the dona-

You may not consider unexpected

tion.”

events happening after your donation of property in the valuation.

The Tax Court’s prohibition of post-donation infor-

You may consider only the facts

mation accords with the plain language of the

known at the time of the gift, and

Treasury regulations. Treas. Reg. § 1.170A-14(h)

those that could be reasonably

(3)(i) states that the value of a conservation ease-

expected at the time of the gift.24

ment is its value “at the time of the contribution.”
Because the property is being valued at the time

Thus, the IRS creates one set of rules for taxpay-

of the contribution, not before or after, the only

ers and another for itself. This double standard is

relevant facts are those that a willing buyer and

rarely challenged and allows the IRS an unfair ad-

seller could have known on the contribution

vantage in valuation disputes.
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date. Subsequent events are, for the most part,
irrelevant.20

Kiva Dunes argues against that advantage by prohibiting the use of most post-valuation-date infor-

This is also the approach adopted by the Uniform

mation. Importantly, Kiva Dunes does mandate a

Standards of Professional Appraisal Practice

blanket prohibition against all post-valuation-date

(“USPAP”). USPAP are the generally accepted

information. It recognizes that such information

standards for professional appraisal practice in

may be helpful, for example, to “measure the rea-

North America. USPAP states that, in conducting

sonableness of the [appraisers’] assumptions.”

a retrospective appraisal, it would be misleading

Where such a purpose is not being served, how-

to use only comparable sales information that did

ever, Kiva Dunes requires that the information

not exist as of the effective date of the appraisal

“would have been available…on the date of dona-

“because it would not reflect information available

tion.” This conclusion may be cited against the IRS

to the marketplace during that time period.”
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when it departs from its own guidance. Accordingly, Kiva Dunes is a step toward greater consis-

Notably, the IRS has issued proposed regulations

tency in valuation.

adopting the “substance and principles” of USPAP.22 Adoption of the substance and principles

Conclusion

of USPAP necessarily means adoption of USPAP’s

Kiva Dunes is an important case that will have an

prohibition of post-donation information. To date,

impact on future controversies regarding conserva-

however, the IRS has not consistently followed

tion easements. It serves as a reminder that golf

such an approach.

course conservation easements may satisfy a conservation purpose and it promotes more consistent

The IRS commonly uses post-valuation-date sales
23

as comparables in assessing a deficiency.

At

the same time, the IRS prohibits taxpayers from
relying on such information. In Publication 561,

valuation standards. Taxpayers and their advisers
should be aware of the opportunities afforded by
these new developments.
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